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Lawyers Notes



ERRATA SHEET

To the deposition of Michadl Lehmkuhl .

The deponent having a right to make any changes deemed necessary, hereby makes the
following changes into the deposition and states the reason for each change accordingly.

Page 26, Lines 6 -7, Pages 28-29, Lines 21 - 22, 1-2.

Change: To facilitate the preparation of routine applications, for a time, pre-
signed forms were used so that the applications could be filed as soon as possible after
the frequency coordination process was completed.

Reason for Change: At thetime, | did not understand the point of Mr. Weber's
guestion when he asked whether | did anything to speed-up “the application process’.

Page 70, Lines 20 - 21, Page 74, Lines 3 - 5.

Change: | incorrectly stated that filing pre-signed forms only occurred in a
few instances and that it was not a routine practice. After checking our records with
respect to what | know personally, | have determined that it was common before |

started working on the account up to approximately late Spring 1995 when the practice
was discontinued.

Reason for Change: This has not been the practice for over ayear now which
caused me to fail to focus on the time period the practice was in use.

Page 81, Line 20.

Change: No. Mr. Nourain did not send it back to me by facsmile. The

difference in appearance is accounted for by the fact that it was sent viafacsimile to Mr.

Nourain from our office, which he then signed and returned to me via overnight mail.

Reason for Change: At the time, | misunderstood Mr. Beckner's restatement of
the factsin his question.

DEPONENT'S SSIGNATURE



CERTIFICATE OF DEPONENT

I have read the foregoinCpagss which contain

the correct transcript of the answers made by me to the

questions therein recorded.

M chael Lehnkuhl N

Subscribed and sworn before me this .

A
7% qyor Ol
iy L1994 .

Bctuer dr 0]

Notary Public in a(x;ﬁ for .

My commission expires g%//,/;// v
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In The Matter Of:

In re: Application of Liberty Cable Co. Inc.

Michael Lebmkubl
Vol. 2, August 7, 1996

Miller Reporting Company, Inc.
507 C Street, NE.
Washington, DC 20002
(202) 546-6666 FAX: (202) 546-1502

original File 0807lebm.asc, 102 Pages
Min-U-Script® File ID: 106045 7755
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In re: Application of Liberty Cable Co. Inc.

miacndacet enmmuxuin
Vol. 2, August 7, 1996

Page85 Page 88
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION i PROCEEDINGS
in re: Application of : WT Docket No. 2 Whereupon,
96-41 m MICHAEL LEHMKUHL
g w was called for examination by counsel for the Federal
iberty Cable Co. Inc. s .. . -
CONFIDENTIAL 51 Communications Commission and, having been previously
, 3 duly sworn by the notary public, was examined-and
Washington, D.C. m testified further follows:
Wednesday, August 7.1996 ®) EXAMINATION BY COUNSEL FOR THE FEDERAL
The continued deposition of MICHAEL ] COMMUNICATIONS COMMISSION
LEHMKUHL. called for exambatbn by counsel for 10) BY MR. WEBER:
the Federal Communicatbns Commission in the 1) Q: Good morni ng, Mr. Lehmkuhl. As you know, |
above-entitled matter, pursuant to Notice, In the 1z am Joseph Weber with the Wireless Telecommunications
offices of the Federal Communications Commission, 131 Bureau. ) )
2925 M Street, N.W.. Washington. D.C., convened at (a1 We are going to go ahead and treat thisas a ]
9:30 a.m., beforePaula J. Eastes, a notary public sy continuation of your previous deposition, so | will
in and for the District of Columbla,whenwere el rergl nglgaoyu that you are still under oath.
e (17) . :
present on beel of the partes: v Q: To start off with, | would like to show you a
Page66 |4 copy of what has previously been marked as Price
APPEARANCES: i20) Exhibit 17 and ask you to thumb through this and tell
On behalf of the Applicant: ) Me if you recognize this document?
ELIOT L. SPITZER, ESQ. e A: (Witness perusing document.)
ROBERTL.BEGLEITER, ESQ. Page 69
Constantine & Partners mYes. | do.
999 Third Avenue @ Q: Did you prepare this document?
New York, New York 19922 @m AYesldid
(212) 350-2736 m Q: Wha[ isthis CIOCUl'Tlent9 )
On behatt of Time-Warner Cable of New York &1 A: This document is an inventory of Liberty's
Ciy: ey 18 GHz licenses as of February 24th of 1995.
R. BRUCE BECKNER, ESQ. m  Q: Did you send this document to Peter Price and
Fieischman and Walsh, L.L.P. @ Mr. Nourain®
1499 Sixteenth Street, N.W m A:Yes | dd
e w0y Q: And also Mr. Courtney?
Washington, D.C. 29936 un A That is correct.
(292) 939-7913 , w2z Q: What is the 1808 correspondence file?
On Behalf of the Federal Communicatbns ny A:Thatis Pepper & Corazzini's interna file.
Commissbn: 14 That is the client matter file with the correspondence
JOSEPHPAULWEBER. ESQ. us) file for Liberty Cable.
KATHERINE C. POWER, ESQ. e Q:1808 is the client number?
MARK L. KEAM, ESQ. tn  A: The client number. _
Federal Communicatbns Commissbn e Q:And the carbon copy at the bottom is RFC,
Wireless Telecommunications Bureau e M rA(':(')rlila:flinSl?COI'reCt
2925 M Street, N.W. 120] . ) .
Room 6396 2y Q: And HJB is Mr. Barr?
Washington, D.C. 29554 wa  A: That is correct. Page 99
(202) 4181796 _ ) .
_ m  Q: Why did you prepare this document?
On Behall of Cableviston of New York City- @ A: | prepared this document to give Liberty
Phasel: @ Cable an idea of what was pending and what was not at
JAMES A. KIRKLAND, ESQ. ) the FCC. Previoudly these inventories had been
Mintz, Levin. Cohn, Ferris, Gbvsky & 51 prepared for Liberty and | was continuing that.And |
Popeo 181 believe also my reason for doing so is stated in the
Suite 900 m memorandum.
701 Pennsylvania Avenue, N.W. ® Q: Were you instructed by anybody to prepare
Washington, D.C. 29994 e) this document?
(202) 434-7300 110 A: Not SpeCIflcall . No. o
nn Q. Whatexactly do you mean by not specifically?
Page 87 X
29887 Iy A: Well, we had prepared a number of these
CONTENTS 3y awhile back, not me personaly. But | believe back in
WITNESS: MICHAEL LEHMKUHL n4 92 Mr. Price had asked that these inventories be
) By Mr. Weber... ... ..... PAGE 88 s prepared. o
By Mr.Beckner .. . ... ... PAGE 104 1e) 21 Iln bgéglvre Pri %e did?
1N : | §O. Y€S.
By Mr';::'T"d """"" PAGE 135 pe) There- was a memorandum that had asked us to
BITS 11e) prepare these, to keep them updated, and just asa
LEHMKUHL EXHIBITS FOR IDENTIFICATION (20} general matter this was done to keep the client
Exhbit No. 3 ..o 93 1 Informed.
ExhbitNo 4. * 97 r2___Q: Can you tell me what you had to do in order
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Page 91
m to prepare this document?

@ A:lnorder to prepare this document | had to

m look through all of the available public records and
1y licenses to determine the status of the paths of the
151 applications and of the licenses.

e Q: 1 would like you to turn to the page which at
m the bottom is marked 16155.

B  Youwill noticein the right-hand column

@ there is handwriting of aletter G going down in the
1e) column.,
#n  A: That is correct.

ng  Q: Isthat your handwriting?

py A:Thatis.

ng  Q: And then if you thumb through on afew

ug following pages, there is a'so more handwriting and
1e) occasionally there is also the letter P.

nn  Isthat your handwriting throughout?
ne  A:Thatis.
pg  MR. SPITZER: Do you just want, as a matter

rzq Of clarity, to indicate the Bates number pages, in the
121] eventuality there is more than one handwriting?
(22 BY MR. WEBER:

Page 94

m  I'mean, this was a long-standing policy with
@ our firm that we would update them on a periodic
@ basis. It wasnt necessarily regular.
@ Q: Who told you that this was a policy of the
5 firm?
® A: That would be Jennifer Richter, who | took
m this matter over from.
® Q: Did you have any discussions regarding the
@ inventories with Mr. Barr?
pvoy  A:If | did, it was primarily -
m1 MR. SPITZER: About the policy or about the
12 memorandum?
pa  MR. WEBER: About the policy of preparing
(4 inventories.
15, THE WITNESS: Yes.
16) BY MR. WEBER:
17 Q: And did he tell you it was the policy of the
18) firm tO prepare such inventories?
199 A:l dont recal.

Q: In the second paragraph in the text of your
11 memo the final sentence concludes that Liberty is no
=2 longer operating under any STAs.

Page 92

m  Q: Look now at page 16158, the G and P.

2 Isthat your handwriting?

B A:!Yes.

w  Q: Andif you would just look through now and

1 seeif you can tell meif there is any page with

i1 handwriting that is not yours?

m A (Witness perusing document.)

# No. It appears not.

m MR. SPITZER: | wonder if it wouldnt be

o Smart to mark this copy of the exhibit just because it
11 is possible there would be other versions, other copies
g of this, where there had been handwriting added, since
13 the issue is what handwriting is on this copy.
14 MR. WEBER: That would befine.

s MR.SPITZER: | dont think it's an issue,

ner but in case there is another copy of this that was

7 floating somewhere and somebody else had written on it,
pe it could be copied, as in duplicated, and then it would
sy be unclear whether this witness was testifying about
rz0) that handwriting.
©1 MR.WEBER: Well, thereisaPrice 17 that is

1221 in the official copy and thisiswhat heislooking at.

Page 95
m At the time was that correct?

@ A:If itsthere, | would assumethat it is.

m Q: Canyou recall if you had any discussions

i With Mr. Nourain regarding STAs in this time frame?
1 A:Yes.

©® Q:To your knowledge, was Mr. Nourain aware in
m this time frame, February of 95, that Liberty was not
(81 operating under any STAs?

@ A:l dont know.

oy Q: Inthis same time frame again had Mr. Nourain
i 11 instructed you to file any STAs for any applications?
13  MR.SPITZER: You areagain referring to

p3 February 95 as the time frame?

w4 MR. WEBER: Yes.

pss  THE WITNESS: | dont recall specifically.
[18) BY MR. WEBER:
v Q: Can you tell me approximately how long it

pe took you to prepare this memorandum and obviously the
ne attached inventory?

o MR. SPITZER: The totality of Price 17.

pn  MR.WEBER: Or Lehmkuh13.

g THE WITNESS: It took me, | dont know, about

Page 93
m  We can mark this as Lehmkuhl 3 if you are
@ concerned.
@ MR.SPITZER: Wemight aswell. | am not
4 concerned, but | just think in terms of clarity.
®m  MR. WEBER: Wewill go ahead and have the
181 reporter mark this as Lehmkuh13.
m  (Lehmkuhl Exhibit No. 3
11 was marked for identification.)
19 BY MR. WEBER:
roy Q: Can you tell meif you had any follow-up
i1 discussions with Mr. Price regarding this memo?
vz A: Notthat | recall.
ny  Q: Did you have any follow-up discussions with
i Mr. Nourain regarding this memo?
ps  A: Not that | recall.
ne  Q: You stated earlier that you believed in 1992
17 Mr. Price had requested such inventories to be
e prepared.

w9 Wheredid you get this knowledge from?
ey Al ?ot this knowledge from looking through
1 some of the prior memorandums and the correspondence

1z file, It may have been ‘92, It may have been 91.

Page 96
m four or five hours over afew days. Possibly even
@ longer.
)] BY MR. WEBER:
w Q: Now, on the inventory, turn to the first page
s Where there is separate path listings, 16145.
@  The 99 Battery Place up at the top, isthat a
m transmitter location, to your knowledge?
@ A:That iscorrect.
m Q: Then the three path names are the three
1oy receiver locations that proceed from that path?
w1 A: That is correct.
nz  Q:Wasthis page prepared by just a computer
w3 printout or did you have to input each individua path
pa) Name from that receiver location?
ps  A: I'm not sure what you mean.
et Q: Inorder to prepare this page did you have to
un yourself type in each individua Tocation or isthere a

(e Way that your computer prints it out automatically?
ne . MR. SPITZER: Do you mean did he have to type
oy it inimmediately prior to preparing this inventory -
e MR.WEBER: Yes.

22 MR. SPITZER: - or was this preexisting

Page 91 - Page 96 (4)
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m information in the computer?

@ MR.WEBER: Let'sask it that way.

A BY MR. WEBER:

w Q. Was this preexisting information in the

(s computer?

s A:No. | dont believe so.

m  Q: Sowhen you prepared the inventory, at that

18 time was when you typed in each individual path name?
@ Al believeso. I'm not certain that this was

o the first inventory | prepared, but if it is, yes, that

11y would be correct.

0z Q: And then subsequent pages here at the top

i3y when there is alisting of an address, say the next

1141 page, 16146, 30 Waterside, again that is a transmitter
i) location?

nel  A: Thatiscorrect.

tn Q: And 16 West 16th Street is areceiver?

neg  A: Yes

19  MR. WEBER: | would like to have this marked

120} as Lehmkuh14.

en  (Lehmkuhl Exhibit No. 4

122 was marked for identification.)

Page 100
m second page, is this referring to two separate tasks
1 You did on that date, where it says inventory and
@ prepare the applications?
4 A:Yes.
s Q: Canyou recall now an approximate time
e division between the two, how much time was spent on
m one of the items and how much time was spent on the
1 other?
m A:No. I cantrecal. | would say that |
(10} probably spent alittle less time on the inventory.
11 Q: | would like you to turn to the first page of
121 Lehmkuhl14 again. The entry for 02/21/95, the very
13) |last statement there is, draft memo re grant.
o Is that referring to Lehmkuhl Exhibit 3, to
15 your knowledge?
165 A: No.
i Q. What is that referring to?
18 A: | dont recall. | would imagine - well,
19] it's possible that it could be this memorandum. It's
0] not clear and | dont remember.
1 Q: Canyou recdl to&y if you did any work on
221 Lehmkuhl Exhibit 3 more than a dav before it was

Page 99
m  MR. WEBER: For the record thisis athree
2 page document. The Bates number is 17075 through
13 17077.
w  THE WITNESS: The numbers on the pages here
s] are missing.
© MR. SPITZER: It isthe xeroxing, | think,
m unfortunately. We dont dispute the numbers, just the
8 actual origina of the exhibit the Bates numbers on the
119 last two pages are essentialy not visible.
na  MR. WEBER: | understand.
11 BY MR. WEBER:
g Q: Can you identify this document for me,
3 Mr. Lehmkuhl?
4 A:YesThislookslike abill or a pre-hill
(1s) from Pepper & Corazzini.
el Q: And from looking at this bill, does it cover
7 the time period during which Lehmkuhl Exhibit 3 was
1181 prepared?
ng  A: | believe so. | would have to look at prior
203 months. But, yes, it looks reasonable.
) Q: If you notice, the first date which the

Page 101

1) actually sent out?

@ A: Yes

@ Q: Thereason | am asking, the first entry,

w which is clearly referring to Lehmkuhl Exhibit 3, was
15 the 23rd of February and the memo itself was dated the
8 24th. | am trying to find out when you spent time on
m it prior to the 23rd of February.

@ A: Well, that was awhile ago. But, yes, | did

1 spend time on it prior to sending it out.

ma  Q: To your knowledge, did anybody at Liberty

111} ever question any of the billing relating to this

{12 memorandum?

3 A: No.

na  Q: If there were any questions relating to the

151 billing of this memorandum, would it have been directed
[16] to you?

na  A:Possibly. Or | would have known about it.

ne Yes.

ne;  Q: Did anybody else in your office also spend

reo] time in assisting with the preparation of this

2] memorandum?

12 billing statement coversis February 3rd, “95; isthat 22 A: Possibly aparaegal.
Page 99 Page 102
p1correct? m  Q: Youdont recall specifically?
& A:Yes. @ A:No.
@ Q: Canyou recal if you spent any time @ Q: | would like to show you what has been

w preparing Lehmkuhl Exhibit 3 prior to February 3rd,

51 19957

& A:l dont recall.

m  Q: Turn to the second page of this document.

@ You will notice under an entry 02/23/95 it

i states: “Inventory; Prepare 7-18 Ghz applications”.

ny  ArYes | seethat.

1 Q: Isthe inventory referred to here Lehmkuhl

112 Exhibit 3, to your knowledge?

v A: Tomy knowledge, yes.

t4  Q: And the initials MJL, does that mean that you
151 worked on this project?
‘vl A:Yes.That is correct.

071 Q: And then under the entry 02/24/95, “prepare
181 and send out 18 GHz inventory,” does that mean on or

11e) about the 24th of February ‘95 you sent out Lehmkuhl
20y Exhibit 32

21 A:Yes.To my knowledge.
22 Q:Back on tée 02/23/95.entry, dlso thereonthe

# previously marked as Price Exhibit 18.Tell meif you
s can tell me what this document is.

1 A:ltlookslike aninventory that was

m previously sent to Liberty from Jennifer Richter.

m Q: Isthisone of the inventories you referred

P to previoudly as being the policy of being prepared?
(o1 A Yes.

e Q: Is there anywhere in that memorandum which
11z} indicates which 7paths have been granted and which ones
e are still pending®

(4 MR. SPITZER: Take a moment to look through

s it.

nel  THE WITNESS: (Witness reading document.
un Fromwhat | cantell, thisisan inventory o
irel paths that have been granted.

(e ~ BY MR. WEBER:

ey Q: Canyou recal in that time frame ~

@1 this memomndum itself is dated January 19% -

rz21 whether or not Ms. Richter also prepared any inventorv
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Page 103 Page 106
m of applications that were pending? m s, as of the date you prepared this memorandum, to
@ A*Iwasnot at that firm at thattime. | have @ your knowledge; Liberty had no STAs; is that correct?
1 no knowledge of that. 3w  MR. SPITZER: What do you mean had no STAs?
v Q: But as of now you dont know whether it was W MR. BECKNER: Was not operating under any
51 done? 5] STAS.
© MR. SPITZER: In that time frame? ©@ MR. SPITZER: That question has been asked
m MR. WEBER: In that time frame. m and answered.
@  MR. SPITZER: January '94? © MR.BECKNER: | dont think it was answered.
© MR.WEBER: Yes. o MR. SPITZER: It was answered.
peg  THE WITNESS: Could you just repeat the 10 THE WITNESS: Could you please ask the
(1) question again? 11] question again?
[12) BY MR. WEBER: 12) BY MR. BECKNER:
na  Q: Do you know today whether or not in 1994 13 Q: | just want to clarify as of the date of this
4 Ms. Richter also prepared an inventory of pending 141 memorandum, to your knowledge, Liberty was not
ps applications? 15} operating under any STAs?
nel  A:I'm not aware. 16y MR. SPITZER: That question has been asked
1 Q: On certain pages, such as 116167, there is t177 and answered. | will instruct him not to answer it
(18 Some handwriting. (e again.
we Do you recognize that handwriting? ne)  MR. BECKNER: Okay. We will note that. We
o A:No. | dont. rzo] Will get an answer from the judge.
e Q:ltisnot yours? @17 MR.SPITZER: You can re-read the transcript.
3  A: No. |22 MR. BECKNER: The witness has been playing
Page 104 I Page 107
. Q: Towhat extent were you able to use the 11 games with me on this transcript.
2 previous inventories in order to prepare the inventory m | simply want to know whether or not this
@ you prepared in Lehmkuhl Exhibit 3? 13 document says to anyone who reads it that there are no
m  A:Not exclusively, but | did rely on them. 1 STAs under which Liberty is currently operating.That
51 YES. 151 is the first question | asked. He did not give me a
& MR. WEBER: Thank you. | have no further ) clear answer and | am entitled to a clear answer.
m questions. m MR. SPITZER: Mr. Beckner, the witness has
1  EXAMINATION BY COUNSEL FOR TIME-WARNER CABLE | [ not been playing games with you or with anybody. |
Pl OF NEWYORK CITY (g resent you saying that. If you had listened earlier in
[10] BY MR. BECKNER: loj the day, you would have heard the question asked and
w1 Q: Mr. Lehmkuhl, my nameis Bruce Beckner. | 1 answered with tremendous clarity.
2 think we have met before. | have afew further ha  Next question, please, Mr. Beckner.
{13 questions about some of these exhibits. {13] BY MR. BECKNER:
wa  First, you have Lehmkuhl Exhibit 3, also i  Q: Turn to the next page of Lehmkuh13, the one
ps known as Price 17, in front of you. | want to ask you 115 that has production number 016140.
el a few more questions about that. 16 These are the addresses of the transmitter
{n Does this document say whether or not Liberty 7 locations; is that correct?
png as of the date the document was prepared was operating  |11e1  A: That is correct.
pe) under any STAs? nel  Q: With respect to the location that is 30
2oy A: Wdll, I'm not sure.There is the sentence l20; Waterside, there is under the column callsign the word
121) there that says consequently Liberty is no longer 211 New.
122 operating under any STAs. 2 Canyou tell me what that means?
Page 105 | Page 108
m  Q: And you wrote that, did you not? i A: That means that it is a pending application
@ A:Yes |did @ and that no callsign had been assigned.
@  Q: Tell mewhat it means. P Q: And under the column that says, STA question
w  MR. SPITZER: | think the sentence speaks for w mark, thereisthe word “no”.
m itself. Can you elaborate? ®m A: That is correct.
® MR.BECKNER: | think | am entitled to ask ® Q: And that means?
m the witness about something he wrote. m  A: That meansthere wasnt an STA.
m  MR. SPITZER: Well, if you understand the @ Q: Would that also be true for the location
) question, you can answer it. @ identified as 335 Madison? That is, that the calisign
(o] It seemsto meit isa simple declarative pe identified as new, does that mean it's a pending
i1y sentence. When you say what does it mean, it's like 1 application?
02 saying, the dog is red, what does that mean? The dog nz  A: That is correct.
ua1 isred. 13 o: Andno STA?
4] | dont understand your question. 14 A: Thatis correct. _
s BY MR. BECKNER: ps_Q: Same question with respect to the location of
nel  Q: Can you answer the question, Mr. Lehmkuhl? ne 767 Fifth Avenue with the callsign as new. Does that
un A: It means that Liberty is no longer operating i mean that there is a pending application?
te under any STAs. If you look at the sentence v A: Yes.
s previoudly, it states that the applications that "had pe  Q: Andno STA?
g been pending have finally been granted and therefore e AlYes )
21 there was no reason to operate under STA. ey Q: Now, | takeit from your answer to one of
@2 Q:| will re-ask the previous question. That ez Mr. Weber's guestions that vou did. in fact, consult

Page 103 - Page 108 (6) Min-U-Scripte Miller Reporting Company, Inc.
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Page 109
1y one or more of the previous inventories that Pepper &
17 Corazzini had prepared in the course of your preparing
1w Lehmkuhl Exhibit 3.

1 Is that correct?

s A:That iscorrect.

®  Q: You have been shown Price Exhibit 18, |

m believe, dated January 6th.

#  A:l dont haveit in front of me.

@ Q: Let mejust show it to you.

ng What | would like you to do, sir, | have a

11 number of previous inventories in this document, Price
1z Exhibit 18, which is an inventory dated January 6,

1131 1994, Price Exhibit 19, which is an inventory dated

1ay December 1, 1993, Price Exhibit 20, which isan

pg inventory dated April 6,1993. That isall.

11e] If you could tell me whether or not you

w7 remember, with respect to each of these three exhihits,
e} Whether you remember consulting them in the course of
119 your preparation of Lehmkuhl 3?

ee  A: | dont recall using a specific inventory.

1 Q: Do you recal whether or not you used one or

1221 more inventories?

Page 112
1) Separately addressed a copy of Lehmkuhl Exhibit 3 to
22 Mr. Nourain at his office address, as opposed to the
 main Liberty address?
4 A lt'spossible.
s Q:lt'spossible?
® Al dontrecal.
m  Q: Now | want to show you what has previoudy
181 been marked as Price Exhibit 16.
@  Thefirst question | would like you to answer
no for me is whether or not you recall having seen a copy
11 of this document before today?
nz A:Yes. | recognize this document.
ny  Q:Isit onethat you prepared?
ta ArYes ltis.
ns;  Q: MJL are your initials?
e A: That is correct.
nn  Q: It was addressed to HGB. |s that Howard
118 Barr?
ne)  A: That is correct.
e Q: We have established what the 1808 file is.
12y Who is Steve Coran?
22 A: Steve Coran is an attorney with Rini & Coran.

Page 110
Q)] A vYes.
@  Q: But you dont recall of thesethree| have
@ shown you which, if any?
4 A: No.
@ Q: Would you have used the most recent inventory
e that you could find in the file?
m  A:ltslikely.Yes.
@ Q: And if the January 6, 94 inventory was the
119 Most recent one you could find, do you think you would
1o have used that?
1 AYes Itslikely.
vz Q: Canyou tdl me physically in Pepper &
n3) Corazzini's offices where the 1808 correspondence file
a4 is located?
us A Inthefile room.
e Q: Thereisacentra file room?
pn A: That iscorrect.
ps  Q: Now, | think Mr. Weber discussed with you a
ue little bit the fact that these other inventories appear
201 to be inventories only of licenses granted, and |
21) believe the one that you were shown you indicated that
1221 is how you understood it.

Page 113
m  Q: Canyou tdl me the circumstances that ledto

12 the preparation of Price Exhibit 167

®  A: Asl recdl, Steve Coran had contacted me.

14 He represented a buyer at the time, a potential buyer,
1 that was interested in acquiring Liberty He was in

e the process of doing a due diligence and he asked me to
i verify what he had prepared, what he had gleaned.

@ Q: Sol takeit then that Mr. Coran told you he

191 had prepared an inventory of Liberty’s licenses and he
100 wanted to reconcile that with your inventory?

11 A: Roughly, yes. It wasnt really much of an

1z inventory.As | recall, it was pretty hard to make

13l out.

14 Q: Did you receive any kind of authorization

15 from your client to discuss this information with

1 Mr. Coran?

17 AYes

ngg  Q: And who in particular authorized you to

19 discuss that?

200  A: Peter Price.

2y Q: Now, the day of the memorandum is April Sth,
iz 1995. Do you recall how much in advance of that date

Page 111
m  A:Thatis correct.
@  Q: Why, on your inventory that you prepared, did
13 you choose to identify pending applications as well as
141those that have been granted?
5 A:ltwasmy beief that the inventories that
@ Ms. Richter had previoudly prepared didnt give the
m most up to date information and | wanted to inform the
® client, as | have informed other clients, of the status
@ of their applications.
pa  Q: Sol takeit this was your idea, it was not
111 someone that asked you to do this?
na  A: Thatiscorrect.
13 Q: Now, with respect to Price Exhibit 17, you
p4) testified in response to Mr. Weber's questions that you
}151 sent it to the indicated addressees.
e Do you recal knowing at the date of the .
17 memorandum that Mr. Nourain's office was physicaly in
ve) a different building in New York than Mr. Price’s
ng office?
o) A: |l know that now. | dont recall knowing that
21 then.
22 Q: S0 vou dont know whether or not you

Pagell4
i Mr. Price authorized you to release that information to

2} Mr. Coran?

m Arl dont recall.

@ Q: | mean, could it have been a week or more

15 time?

@ A: |l dontrecall.

m  Q: At the time that Mr. Price authorized you to

8 release this information to Mr. Coran, did either of

@ you make reference in the conversation to the existence
no of alicense inventory of Liberty’s licenses either in

ny your office or in Liberty’s office?

vz A:l dont recal. | dont think so.

3 Q: Now, | note on this document the addressees

pa are just Howard Barr and the 1808 file. Do you know

sy Whether or not a copy of this document was sent to

e anyone of the client that is at Liberty?

pn A: | dont recall.

pe  Q: Turning back to Lehmkuhl Exhibit 3 for a

ey moment, did either Mr. Corazzini or Mr. Barr review
201 this document in draft form before it went out to the
21 client?

2 A:ldontrecal specifically.
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Page 115 |

m  Q: Did Mr. Barr have a general practice of

@ reviewing your work before it was sent out to a client,
1y Whether that client is Liberty or someone else?

@ A Yes.

s Q: Soif he followed his general practice, he

sy would have reviewed this particular document?

m A Likely.Yes.

@ Q: Same question with respect to Mr. Corauini.

@ Did he have a general practice of reviewing your work
oy before it went out to aclient, any client?

w13 A: Not of this nature. No.

nz Q. When you say not of this nature, is there

13 something about this document that would make it
na ineligible for Mr. Corazzini’s review?

usy  A: Thisisafairly minor document, asfar as|l

116} Was concerned at the time. So, there would be no

7 reason. He wouldnt know. He wouldnt really be able
e to accurately review it.

pe Q: Hewould have no way of knowing whether it
120} Was right or wrong?

@11 A Right.

2 Q: Were you under standing instructions from

Page 118
m  Q: Let meseeif | can refresh your
@ recollection.
@ Mr. Nourain in his deposition gave the
4 following testimony. | will read you the question and
i the answer.
©®  MR. SPITZER: | would just put on the record
m that there is a gag order which hasnt permitted this
18 Witness to be privy to the questions and answers posed
191 tO prior witnesses.
190 MR. BECKNER: So?
1 MR. SPITZER: So | thought that applied to
121 al of us.
12 MR. BECKNER: | am refreshing his
14) recollection on the record.The gag order applies to
151 refreshing the witness' recollection off the record.
6] MR. SPITZER: | thoughtitwasinall
117) contexts. But you can ask your question and | will
[181 object.
(9] BY MR. BECKNER:
roy  Q: Hereisthe question.This is the question
ren that was asked of Mr. Nourain.
{ea__ “Inyour previous testimony you said that

Page 116
m Mr. Corazzini to give him a copy of any correspondence
21 that you had with any of his clients?

@m MR. SPITZER: Can you define theterm “his

@ clients” with respect to Mr. Corazzini? Do you mean
51 the firm? Because his name is on the firm.

) Thereis no foundation that Liberty was one

m of hisclients. | am not sure of the context of the

8 question.

m MR. BECKNER: | will withdraw the question.

110} BY MR. BECKNER:

n Q: Were you under standing instructions from
uz Mr. Barr to send him a copy of any correspondence you
tg) had with respect to any client for which he was the
e billing attorney?

115 | think we can agree Mr. Barr was the billing
ve attorney for the client.
nn Al was under no standing instruction. It was
(81 merely a courtesy.
pey  Q: It wasacourtesy that you sent copiesto
2o Mr.Barr?

21 A:Yes.
ga  Q: Was that also true with respect to

Pagel1l9
i after you learned that Liberty was serving some
@ buildings by microwave without authorization you were
r surprised and you called Michael Lehmkuhl. Did Michagl
s Lehmkuhl in that situation make any mention of this
151 February 24th memorandum that has been marked as
@ Exhibit 17, to your recollection?
m Mr. Nourain answered:"I dont recall that.
@ All | know | was very upset with him as finding what |
@ had testified and | would definitely remember if he
(g ever mentioned something like that. But it wasnt a
pn very pleasant call with him.”
w2 Just for the record, that is page 47 of the
r13) continued deposition of Behrooz Nourain taken on
n4 August 1, lines 10 through 22.
18] If you would like to see the transcript, |
ne Will show it to you.

un MR. SPITZER: What is your question?
e MR. BECKNER: | havent asked it yet.
ng  MR. SPITZER: Ask a question first.

2oy  We have not received a copy of this

21} transcript, which is surprising since we were supposed
22} 10 receive it smultaneously with you. But that is a

Page 117
m Mr. Corazzini's copy?

@ A:YesThat is correct.

»  Q: Do you recall at any time discussing this
 memorandum with either Mr. Corazzini or Mr. Barr?

i1 A:l dontrecall specifically. No.

© Q: Do you recal having a conversation with

m Mr. Nourain sometime after the time when it was alleged
nin apleading filed at the SEC by Tom Warner that

® Liberty was operating microwave paths without

ua licenses? Do you recall having a conversation with him
11 on that subject?

12 MR.SPITZER: Thetimeisnt clear, sometime
1131 after. Up to the present? Within?

14  MR. BECKNER: Within a month or two.

18] BY MR. BECKNER:

e Q: Just to help you with that, let's say the

171 months of May or”June 1995.

ne  A:ldontrecal specifically.

ng Excuse me one moment.

ra (Discussion off the record between the
211 witness and Mr. Spitzer.)

BY MR. BECKNFR:

Page 120
{11 separate issue.
@1 MR. BECKNER: It certainly is.
@) BY MR. BECKNER:
@  Q: The question is simply: Does this testimony
1 given my Mr. Nourain refresh your recollection at
e all about a conversation you had with him?
m  A:No. It does not.
@ Q: Soyou recal no conversation with

@ Mr. Nourain which was not pleasant -
pop  A:Yes. | dontrecall.
w11 MR.SPITZER: Your question didnt relate to

1z any unpleasant conversation with Behrooz Nourain. |
113 think it is a more specific question. There may have
14 been other unpleasant conversations.

155 MR. BECKNER: Right.The witness answered

ne before | was finished the question. Yes. That was my
p7 intent to ask in the same time context that we have
e been discussing.

P _ BY MR. BECKNER:
e  Q: Did there come atime, Mr. Lehmkuhl, in June

e or July of 1995, when to your knowlecige Liberty was
122 trying t0 gather information about the scone or extent
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i of its unlicensed operation of microwave facilitiesin
 New York?
w1  MR. SPITZER: Again | will say what | said
) before. We are trying to give you latitude to conduct
i your deposition as you wish. If you intend to tie this
&1 back to the February 24th inventory -
m MR. BECKNER: Inthe next question | will do
8 that.

@ MR. SPITZER: - | will let him answer the
pop question.

g MR. BECKNER: | promise you the next
{12y question.

ng  THE WITNESS: Could you repeat the question

(14} please?

nsg  MR. BECKNER: Readit back please.

e (The reporter read the requested portion

7 of the record.)

pe  THE WITNESS: Yes.

{19] BY MR. BECKNER:

gy Q: Did you assist Liberty in collecting that

21 information during the time period | have mentioned?
e A:Yes | did.

Page 124

m  @: Now | am confused. | thought that Mr. Weber

2 had asked vou whether or not you were obligated to

a specifically set up these various tables in the-
sdocument indicating a path name and so on, or whether
5y Or not that information was maintained in some sort of
i) & database which you could just smply print out, and |
m thought | understood you to say, and | could have been
g1 Wrong, that what you had to do was to individually

1@ prepare these various schedules of licenses.
poy  Isthat what your testimony was?
(11 | just want to clarify.
2~ MR. SPITZER: Again | think you are trying to

13) capture a few questions. | dont think you stated it

141 precisely. The record will speak for itself.

15 | think if you can answer the question
16) generically, that is fine, without relying specifically
11 on Mr. Beckner’s restatement of the testimony.
18) THE WITNESS: Well, | am kind of confused by
1g9 Mr. Beckner's question.
200 MR. BECKNER: | will withdraw it. Wewill go
l21) & it adifferent way.
|22

BY MR. BECKNER:

Page 12
m  Q: Andinthe course of your assistance did you
2 supply anyone at Liberty with a copy of Price Exhibit
@ 17 or Lehmkuhl3 as it has now been marked?
w  A:l dont recal.
s Q: Youdont recall.
81 Was the nature of that information gathering
m request essentially tell us what licenses we have?
@ MR. SPITZER: | am going to object as beyond
y19) the scope of the deposition.
moy  MR. BECKNER: Are you going to instruct him
(14 Not to answer?
w2 MR. SPITZER: | will instruct him not to
[13) anNswer.
14  MR. BECKNER: Okay. It's on the record.
(18] BY MR. BECKNER:
pe;  Q: | think we will see you again, Mr. Lehmkuhl.
nn If you were asked during the time we have
p1g) been speaking of, Mr. Lehmkuhl, to find out or to tell
ng Liberty what the status of their licenses and
120} applications for microwave paths was, do you think it
1) likely that you would have consulted the 1808
122 correspondence file to supply such information?

' Page 125
m Q: You mentioned in your answer to the previous
{21 question there was a database you had consulted.

B A:Yes.

W Q:What is the database, who maintains it and

B Whereisit?

w Al maintainit. It's on my computer.

m Q: And what information isin it?

@ A: Information about Liberty's applications and

@ licenses.

ne  Q: And if you would just take alook at page

1 016145 of Exhibit 3 to your deposition, as an example,
1z isthe information that is set forth on this particular

pa) page the kind of information that isin your database?
14 A:Yes. | supposeit’sthe kind. Similar.

g5 Q: In other words, there would be a path name?

e A:Yes

un Q: Anazimuth?

18 A:Yes.

ney  Q: A latitude and longitude for the azimuth?
o) A:Yes.

@1 Q:And a status?

23 A:Yes.

Page 123
1 MR. SPITZER: The time period being June/July
2 Now?
# MR.BECKNER: Correct.
w  THE WITNESS: That would not have been my
15 sole source, but yes.
6} MR. BECKNER:
m  Q: That would have been one of the files?
@ A: Thatiscorrect.
®  Q: So, had this document been in thefile, this
1) document being Lehmkuhl Exhibit 3,youwouldhaveused
miit; is that correct?
n2  A: Probably not.
un  Q: Why would you not have used it?
g A: One moment.
ps  (Discussion off the record between the
e} witness and Mr. Spitzer.)
vn | would have consulted the database program
ney that | used in preﬁarlng this, but by that time it's
ug) quite likely that this would have been out of date.
o) MR. SPITZER: This meaning Lehmkuhl3.
21 THE WITNESS: Lehmkuhl 3.
[22) BY MR, BECKNER:

Page 126
m  Q: Who is responsible for maintaining the
@ currency of that database?
A A:l am.
w Q: At thetime you prepared Lehmkuhl Exhibit 3
151 was the database one of the sources of information that
18] you consulted in preparing this document?
m A: Yes.
@ Q: How often did you update the database, if you
© know?
o]  MR. SPITZER: During what time period?
1 MR.BECKNER: During the first half of 1995.
vz THE WITNESS: | dont recall. It wasnt ona
13 periodic precise basisWhenever | felt it needed to
14 be updated.
{18) BY MR. BECKNER:
e Q: Did the database list pending as well as
nn granted applications?
18 A:Yes.
ne  Q: So, for example, and we are still onlp
o} 16145, if during this time period the application for
r21) the path to 61 Broadway, which is listed here as
l22 pending, were granted. when you learned of the grant

aje
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i would you have entered that information into your

1z database upon learning of the grant?

B A Yes.

w  Q: Did the database also indicate whether or not

15 any path was the subject of an STA request?

B’  A: Yes.

m  Q: And, similarly, if an STA request had been

g granted for a particular path, would that information

o1 be in the database as well?

pop A Just to clarify, | believe at this time STAs

1) were not necessarily granted or asked for for specific
2 paths. | believe they were requesting STA for specific
i3 licenses or agroup of paths. | couldnt distinguish

4 between one path or another, except by looking at the
us file name. Since then we have refined the process and
per it might be alittle difficult to distinguish.

nn Q: Well, for example, if we can flush out that

(18 testimony, if there was an amendment to an application
ng filed which would add, let's just say hypotheticaly,

iz0) three new paths, what you are saying is that an STA

21 request filed for that amendment would cover all three
{22} paths, COrrect?

Page130
i A: Probably not. | would have trusted the
m validity of what was in the database because | had
1 recently prepared it, put it in the database. So there
@y would have been no reason for me to do that.
s  Q: Was there anv particular reason why vou chose
61 to generate this inventory in February of '95, as
 opposed to say January or some other time?
@ A:l believe |l had just gotten my new database
(8] program.
ey Q: So you wanted to try it out?
py  A: Well, | wanted to use it.
na  Q:ltakeit, asfar as you know, there was no
sy regular schedule -
41 A: No.
st Q: - on which your firm was expected to
1e) generate an inventory. For example, say once ayear or
1 something like that.
pe  A:Notthat | knew at time.Yes.That is
1e) COIrect.
oy  Q: You said you had just gotten this database
121y program just before you generated Exhibit 3.
2z A:l believe so.Yes.

Page 128
m  A:Mostlikely.Yes.
@  Q: And your database would not have that
@3 specific STA information for each of those three
« paths? And, again, we are speaking about this 1995
151 time period.
®@ MR. SPITZER: Thisisahypothetical.
m MR. BECKNER: Right.
s THE WITNESS: | believeso.Yes.
9 BY MR. BECKNER:
oy Q: So, during this period, if someone had
(1 telephoned you and said, Mr. Lehmkuhl, | want to know
n2if we have alicense for 1 New York Plaza, you could
(3] have consulted your database and answered that

(4 question?

psy s that correct?

el AlYes.

#nn Q: Now, when you put together Exhibit 3 to your

118 deposition did you rely on the information that was
ne already built into your database or did you go back to
1oy what | will call the primary material, that is, the

21 actual copies of the grants and so on themselves that
1222 might have been in the file?

Pagel31
11 Q: Had you used another database program before
@ that?
B A: No.
w  Q: Thiswas the first time that you had in
15 effect a computer database?
® A: Thatiscorrect.
m  Q: And then when you were working with
w Mr. Coran, | take it that what you gave him was
e information from your database that was current as of
i) whenever he requested it.
#)  MR. SPITZER: If you could show the witness
11z the exhibit you are referring to.
ta  When you are talking about information he
pna gave to Mr. Coran, you are referring to an exhibit, |
(15 gather.
neg  MR. BECKNER: | am referring to the apparent
(171 comparison between an inventory Mr. Coran put together
ne of Liberty’'s licenses and Liberty’s inventory which is
ng) referenced in Price Exhibit 16.
2 MR. SPITZER: | think thereisalack of
121 foundation. | am not sure that Mr. Lehmkuhl gave
rez1 anything to Mr. Coran.

Page 129
m  A:YesThat iswhat | relied on specificaly.

@ But, | mean, yes, | did rely on copies of the licenses

13 and applications.

W  Q: So this document is not simply just the

15} current state of your database as of February 24

¢ without checking back?

m  A: | dont understand what your question is.

@ Q: Sure.That is fine. | will withdraw it.

1@ Just to clarify, one way you could have

1g generated areport like thisis to simply have done an
w11 information dump from your database on February 24th
n2 without going behind that to see if it was correct or
e complete, but | take it what you are saying is that you
1141 did more than simply do that when you prepared this
151 document.

el A: No. Not when | prepared this document. This

171 document was basically a printout of what was in the
(181 database.

ne  Q: But before you sent the document out to the

rea) client and the ageople on the address, did you double
1 check the database by actually looking at or mgectl ng
129 files that had copies of the granted applications?

Page132
1 MR.BECKNER: Wecan certainly ask that
@ question.

Im  MR. SPITZER: Maybeweshould.
) BY MR. BECKNER:
®  Q: Mr. Lehmkuhl, did you supply any information

16 to Mr. Coran about the status of Liberty’s licenses
m and/or applications?

© A:Yes | did.

@ Q: Andtheinformation that you supplied | take
no it was given to Mr. Coran sometime before April 5th,
o 19952 Or am | wrong about that?
nz A I'm not certain. It was an ongoing process.

(1] gro some may have been given to him before and some
(14 after.

s Q: Whatever information that you gave him, did

pe it come from your database? .

un  A: |l relied on my database, but | also relied on

1183 the records that we had in our files.

ne)  Q: Sothe sole source of the information was not
1201 just the database?
e A: That is correct.

221 Q: Do you recall when you first gave information
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im to Mr. Cot-an?
@  Wasit sometime before April 5th?
i A:l dont recal.
¢ Q: Let meborrow this a second.
51 Do you recall after February 24, 1995 ever
) having occasion, except for the time immediately prior
m to this deposition today, ever having occasion to take
@ alook at Lehmkuhl Exhibit 3?
@  A:No.
po  Q: Did you perform the document search of the
11111808 correspondence file in conjunction with complying
nz with any document request in this case?
n3  A:YesThat was part of that.Yes.
g Q: Do you recall whether or not at the time you
(15 were reviewing the file in response to the document
1) request you saw Lehmkuhl Exhibit 3?
un A:l dont recall.
pg Q: Who else was involved in your firm in
1191 responding to the document request?
=g A: The paradega and Mr. Barr.
2y  Q: Looking at Lehmkuhl Exhibit 4, there are

Pa
0 Pardon meif this has been clarified on the
2 record. If it has, I will retract it.
1 Is Mr. Spitzer your attorney?
w  A:No. | dont believe so.
s Q: You have not engaged Mr. Spitzer to represent
181 you personally in connection with these proceedings?

m A:No.
i Q:IsMr. Begleiter your attorney?
@ A:No.

100 Q: Have you engaged him to represent you
fy personaly in this proceeding?

127 A: No. | have not.

199 Q: Have you engaged either of their firms?

141 A: No.

17 MR. KIRKLAND: | would just note for the

16 record that | question the basis on which Mr. Spitzer
17 has instructed the witness to not answer questionsin
118 any circumstance, either in the first deposition or in

11g this one.

(20} BY MR. KIRKLAND:

2z initials ELR at the top of page 2 of the exhihit.

izt Q: Did you have any discussions with Mr. Spitzer
iz about Lehmkuhl Exhibit 3 prior to this deposition?

Page 134 '
m  Canyou tell mewho that is, if you know?
@ A: Yes.That would be one of our paralegals.
m Q: Sol takeit the firm's practice was to hill
1y on a hourly basis for paralegal servicesjust as it
1s) does for lawyer services; isthat correct?
e A:lInthiscase, yes.
m Q: If aparaega had assisted you in preparing
&1 Lehmkuhl Exhibit 3, would you have expected to see that
19 person’s time reflected on this bill?
ot A:Yes.
un  MR.BECKNER: Counsel, | assumesincethe
nz entry beside ELR is redacted, then that entry does not
i3 reflect work on the inventory.
4  MR. SPITZER: | know what you are referring
(15] to.
e Thefirst representation we made was that we
un provided all of Mr. Lehmkuhl's billing entries and that
ug that is what we had done. On reviewing this bill, the
ne entry for ELR, if | recall, reflected a call to
jeq} Gettysburg, nothing more than that. There was no
r21) reference in the description to an inventory.
[22) Now, whether or not that call to Gettysburg

P¢
A:Yes. | did.
@ Q: And what were those discussions?
@ MR. SPITZER: Objection.That is
w privileged.
51 MR. KIRKLAND: On what basis?
® MR. SPITZER: He is an agent for our client
m and we are representing him in that capacity.
18] BY MR. KIRKLAND:
@m Q: Isthere any joint defense agreement between
o yourself, Liberty and the Pepper & Corazzini firm or
t 1) any combination of those people?
pa A:No.
w3 MR. SPITZER: | instruct you not to answer
i14) these questions.
15) BY MR. KIRKLAND:
e Q: You wont answer whether thereis ajoint
i17 defense agreement?
g MR. SPITZER: He has answered that question,
(181 but | am not going to permit this line of inquiry.
19 That is correct.
{21
22

]

BY MR. KIRKLAND:
Q: Now, Mr. Lehmkuhl, do you believe that you

Page 13

m related to this inventory, | will not speculate.

@ MR.BECKNER: Obvioudy. | an smply asking

@ for what is on the document.

4 MR. SPITZER: It may not have been acal to

15 Gettysburg. It may have been a status of alicense. |

s just dont know.

m MR.BECKNER: | will passthe witnessto my

18 colleague at the end of the table.

@ MR. KIRKLAND: Could we take a short break?

1o} Would this be a good time for a live-minute break?

1 | dont anticipate that we wont be done by

(121 noon at the latest with what | have, which isnt much.

(13)
(14]
, (15}
[16)
i)
[18)
[19)

(Recess.)

MR. KIRKLAND: Back on the record.
EXAMINATION BY COUNSEL FOR CABLEVISION OF NEW
YORK CITY- PHASE |
BY MR. KIRKLAND:
Q: Good morning, Mr. Lehmkuhl.

i1 have your own interests in this proceeding?

@ A:Yes.|do.

P Q:What are those interests?

@ MR. SPITZER: | am going to object.This

51 question is beyond the scope of the deposition that w
8 noticed by the judge.

m  MR. KIRKLAND: | think it gets to the conduct

@ of this deposition since you have been instructing thi
@ Withess not to answer questions.
oy MR. SPITZER: | am instructing you not to
n1 answer this question.

12 MR.KIRKLAND: So, your position for the

w3} record isthat thisis privileged on what ground,

14 please?That he is an agent?
15 MR. SPITZER: The conversations that we have

et had with Mr. Lehmkuhl are privileged.That is correct
1n  MR.KIRKLAND: On the basisthat heisan

118} agent or your client?

A: Good morning. _ .
e Q: MME‘?L“‘* is James Kirkland. | am with the

=

v MR. SPITZER: | will not state abasisfor
(20 the privilege. If you wish to raise thisin a motion
. T [
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m | ask for it, to a recitation of the basis for your

@ objection.

@ MR. SPITZER: The basis is privilege.

i Mr. Kirkland, if you have another question,

(51 YOU may ask it.

1 MR.KIRKLAND: Isit your position that you

m are entitled to instruct this witness not to answer
18 questions because he is an agent of Liberty?

@ MR. SPITZER: We can instruct the witness to

o) answer or not answer.That is correct, Mr. Kirkland.
pn Next question, please.

12 MR.KIRKLAND: I think wewill be taking this
13 one up with the judge.

[14) BY MR. KIRKLAND:

ns  Q: Let'sfocusinon the period of 1994 and the
pe first half of 1995. Let'stake it through May of

un 1995, Unless| specify otherwise, that will be the
v time period that my questions refer to.

ng Do you recall during that time period how

(201 Many memos you addressed directly to Peter Price?
@y A:No. | dont.

Page 142
1  A: Based on what you have told me, yes.
@ Q: You are basing your answer that you sent that
3 memo to Mr. Price on what | have told you?
A: That is correct.
Q: Not on your review of Lehmkuhl Exhibit 3?
A: Onmy review of Lehmkuhl Exhibit 3.

i)
15}
6]

m  Q:Whichisit?
® MR. SPITZER: What do you mean, whichisit?
@ MR.KIRKLAND: Thewitnessjust testified

poy that he was basing his recollection that he had sent
11 this memo to Mr. Price on what | told him.Then |
21 asked whether it was based on Lehmkuhl Exhibit 3 and he
t13 Said. ves.

14y MR. SPITZER: If you have aquestion, let's

nsj @sk him that question.

16} BY MR. KIRKLAND:

1 Q: Which is the recollection based on?

18 A: |l ambasing it on both. Sincethisisin

19 front of me, | will base it on the fact that this memo
2q here in front of me was sent in the time period that
[211 YOU were inquiring abouit.

ez Q: Do you have arough idea of how many it might |2z Q: So before you sat down in this room this
Page 140 | Page 143
p1 have been? 113 morning you had no recollection of sending that memo to
@ A: No. i Peter Price?
@ Q: Morethan five? B MR. SPITZER: That is not what the witness
4 A:ldont recall. 4} said.
5  Q: More than ten? ] BY MR. KIRKLAND:
@ A:ldontrecal. i#  Q: Youmay answer.
m  Q: And you reviewed no documents in preparation m A: | had arecollection. | knew of this memo.
@ for this deposition? 18] Yes.

®  A:No.
oy Q: Inthe course of reviewing the files, as you
114 testified to earlier, that didnt refresh your
11z recollection as to how many memos you might have sent
g to Mr. Price?
14 MR, SPITZER: | dont think there was
115) testimony that he reviewed the files.
18l BY MR. KIRKLAND:
¢n  Q: Did you review the files in connection with
11g assisting in the document production in this case?
e A: Yes. | did.
@z Q: Inthe course of reviewing those files you

1211 didnt notice how many memos you had sent to Peter
122 Price?

@ Q:Inlight of your knowing of that memo, why

noy did you answer my earlier question that you may have
1) sent materials to Mr. Price?

g A:lt's possible that in the course of our

pa) representation that | may have sent memos to Mr. Price.
4 Q: But you definitely did in at least one case.

ns Y es?

ne  A:Yes. | did.

un  Q: Arethere any other cases that you definitely

(18] remember sending materials to Mr. Price?

e A: | dont recal.

e Q: You dont recall whether there were any other
21 cases where you sent material to Mr. Price?

22 A:Yes. | have sent material to Mr. Price. |

Page 141

m  A:l didnt keep track.

@ Q: Did you develop an impression as to whether
@i it was under five, more than five?

@  A:No. | did not.

® Q: Were you thinking very hard when you looked
18 a those documents?

m MR. SPITZER: | object to the nature of that

8 question. Do not answer.

B  Mr. Kirkland, please ask questions that

1o arent abusive.
(1) BY MR. KIRKLAND:

. Q: Doyou recall how many letters you sent to

13 Mr. Pricein the course of that time period?

v4  A:No. | do not.

ps Q: Do you have an impression whether it was many
e or few?

v A:l dontrecall.
v Q: Did you send any memos or |etters to
we Mr. Price during that time period?
roy  A: It's possible.Yes.

ey Q: Well, we know there was one.
22 You do recall sending that one to Mr. Price?

I Page 144
1 don't recall what | sent to Mr. Price in that time

1 period except for this document here in front of me.
@  Q: But you have no recollection as to the

) approximate number of items you sent to Mr. Price?
® A:No. | do not.

©#  Q:You have no even rough estimate?

m A:No. | stated that earlier. No. | do not.

® Q:During thistime period did you send memos or
@ letters to Mr. Nourain?

oy A: Yes

1 o: Do you have arecollection as to how many

(12} approximately?

ny  A:Wel, af least one.

pwa  Q:Isthat all you canrecal?

ps  A:Thatisall’l canrecall at thistime.Yes.

e Q: You have no general impression as you sit

y111 here today?

e A:l cant give you a number.

ney  Q: I'm not asking for a number. I'm asking for

120 @ rough estimate. _

1] Do you have arough estimate of how many
items you sent to Mr. Nourain during the 1994 -

Page 139 - Page 144 (12)
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m  MR. SPITZER: Do you want anumerical answer?
@ If youwould phrase the question soitis
w designed to produce an answer, then you will get a more
{4 precise answer.
s MR.KIRKLAND: | think the term rough
) estimate is fair.
m  MR. SPITZER: Rough estimatein terms of
i pounds, in terms of boxes, in terms of number of pages,
@ In terms of frequency?
nop  If you ask a precise question, you will get a
(11} Precise answer.
12} BY MR. KIRKLAND:
3 Q: Do you have arough estimate of the number of
{141 items, and by that | mean an individual letter or an
s individual memo, that you sent to Mr. Nourain during
1te) the 1994 and early 1995 time frame, as| have defined
un it?

pe A:No. | donot. | dont have a rough

Page 148
(1] question.
@  MR. SPITZER: We can reread the entire litany
@ of questions that you have been posing for the past
1 five minutes.
51  MR.KIRKLAND: Well, he answered the
161 questions with respect to Mr. Nourain, so | assume you
m have no objection to him answering with respect to
1 Mr. Price.
® MR. SPITZER: | have no objection. He has
101 already answered it.That is the only issue.
Ln BY MR. KIRKLAND:
17 Q: What is your best estimate of the number of
191 individual items you sent to Mr. Price?
1g A My best estimate is less than what | sent to
15) Mr. Nourain.
169 Q: Which was less than 75?
11 A YeS.
e Q: Now, do you have any recollection of any

p9) estimate. (o) conversations that you had with Mr. Nourain after you
oy Q: Do you recal if it was less than 10? l20} had sent him a memo that related to what was in that
e A:l dont recall. f21) memo or letter?
g Q: Soyou have no recallection if it was10, 20, ez MR. SPITZER: Could you restate the question,
Pa96 146 I Page 149
m 30, 100? 113 please?

@  A:No. | do not. It probably wouldnt have

@ been 100. It would have been less than 100 maybe.

4 Q: Based on your review of the Liberty files, if

51 you had to make your best estimate of the number of
1 |etters you sent, what would that best estimate be?

m MR. SPITZER: To who?

® MR. KIRKLAND: To Nourain.

@ THE WITNESS: | dont know. It'shard to

(g estimate. Because there was no prescribed procedure
1 for anything to be sent out, there is nothing to base
{127 My memory on.

ny  Like | stated previoudly, it could have been

4 under 100. | don' recall how many. | dont recall

ns) what memos | sent to Mr. Nourain in this time period.
[16] BY MR. KIRKLAND:

v Q: You understand what it means to give me your
e best estimate, dont you?

e MR. SPITZER: Mr. Kirkland, if you have a

(201 question, let's move on to a meaningful question.

e MR. KIRKLAND: | will have an answer to this

@2 question.

2 BY MR. KIRKLAND:

w Q: Do you have any recollection of any

14 discussion with Mr. Nourain after you had sent

st Mr. Nourain a memo or letter which related to the
161 subject of that memo or letter?

m MR. SPITZER: Wait a minute. Wait a minute.

#  Would you please read the question?

@  (The reporter read the requested portion

o of the record.)

1 MR. SPITZER: |s there any memo you are

i1z referring to?

s MR.KIRKLAND: It'sageneral question.

w4 MR. SPITZER: Does he ever recall having a

ps) conversation with Mr.Nourain about a memo after he had
r1e1 Sent the memo to Mr. Nourain?

un MR. KIRKLAND: Thank you for that editorial
(18] commentary.

ne]  MR. SPITZER: Isthat the question?

{20] BY MR. KIRKLAND:

e Q: Does the witness understand the question?
@2 A: | don't understand how it relates to this,

Page 147
m  THE WITNESS: No. | dont.
Pl Could you tell me what it means for meto
13 give you my best estimate?
] BY MR. KIRKLAND:
m Q: Yes.
1 You have testified that you have looked at
m files that contain materials which are the subject of
18 the question. Based on that review, | am asking you
1 What your best estimate is?
ol A: My best estimate is -
1 Q: Question mark.
2 A: - maybe less than 75. | dont know.
un  @: That 'was with respect to Mr. Nourain.
1141 With respect to Mr. Price, what is your best
ns) estimate of the number of individual items you sent to
e Mr. Price?
1 A:Less than that.
ve  MR. SPITZER: Mr. Kirkland, these questions
e have been asked and answered. If you have something
1200 meaningful to move on to, | suggest we do that.
@1 MR. KIRKLAND: If vou can point me where they
22 have been asked and answered, | will withdraw the

)

Page 150
m but yes. | don't remember any specific conversations,
@1 but it's quite possible that | had a discussion with
@ Mr. Nourain after | sent him a memo.
w Q: How often?
® A:l havenoidea
@ Q: You have dedlt with a variety of different
m Kinds of clients in the course of your duties as an
18] attorney.
o] A:Yes.
(10) : Would you say some clients are more attentive
n1) to detail than others”
1z A:Yes
s Q: Doyou have clients that review all the
p4) materials you send them, to your knowledge?
is)  A:Yes.
e Q: On aspectrum of attentiveness where would
7 you rank Liberty as a client? _
pe;  MR. SPITZER: | am ?OI ng to object.This iS
rg) ot within the scope of the deposition that the judge
20 has authorized to be taken.
{21] BY MR. KIRKLAND:
ez Q: You may answer.
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Page 151
m A:ltshardto say. | would say at least on a

1z scale of oneto ten - could you give me the scale

% again please?

@ Q: One to ten would be great.

s A:Ten would be great?

© Q: Tenisvery attentive. Oneisinattentive.

m  A: | would say somewhere between five and ten.

@ Q: Did you consider Mr. Price individualy to be

) attentive to the details of your work with the FCC?

o MR. SPITZER: | am going to object and

4y instruct you not to answer since thisis beyond the

1z scope of the deposition.

3 MR. KIRKLAND: It absolutely isnot, and | am

n4) NOt going to say why because | am not going to coach

151 the witness.

[16)

nn  Q: Please answer.
e MR. SPITZER: | aminstructing him not to

e answer. |f you want to ask a question that relates to
o1 this document, you can ask about this document.
e MR.KIRKLAND: Iam certain | am allowed to

122 establish afoundation for my questions about this

BY MR. KIRKLAND:

Page 154
i  A:No. Itsjust that | dont recall. It's
1 quite possible, but | dont recall.
@ Q: How many applications did you file during
w) that time frame?
1 MR. SPITZER: | am going to instruct the
18 Witness not to answer.This is now beyond the scope of
m this deposition unless you can represent that thisisa
@ foundational question which will bring it back to this
{9l memorandum.
100 MR. KIRKLAND: | will sorepresent.
1 The document that we are looking at isa
1) document we saw for the first time, which isan
19} inventory of all the licenses that he had applied for
14) through a certain time period with an indication of
ns status. | believe | am entitled to know the universe
je) With respect to the question | am asking as to whether
(171 or not there was an STA tiled at the same time as the
1a) license application. This witness was primarily
e responsible.
2o  MR. SPITZER: How does that relate to the use
f1) Or preparation of this document?
2 MR.KIRKLAND: | will represent that it

Page 152
i document. Thisisafoundationa question and you are
@2 instructing him not to answer.
@  MR. SPITZER: If you bring it back to this
w document quickly, then that is fine.
s  MR. KIRKLAND: Could you read the question
18 please?
m  (The reporter read the requested portion
@ of the record.)
@ THE WITNESS: | dont have much to base an
(19 answer to that question on.At that time these memos
1) were sent to Peter Price, but | primarily dealt with
1z Behrooz. | dont know how attentive Mr. Price was to
{13] these.
114} BY MR. KIRKLAND:
ns  Q: Doyou recal having any discussions with
1er Mr. Price about amemo or aletter that you addressed
17 to him about the contents of that letter after he had
118) received it?

nsr A What letter?
o Q: Any letter or memo that you sent to
11 Mr. Price.

22 A: What time frame are we talking about?

Page 155
] will.
@ MR. SPITZER: | expect that you will do so
@ shortly or else he will receive an instruction not to
@ answer.
s  You have not been present at the myriad of
i depositions, Mr. Kirkland, but this material has been
m covered over the course of a month of depositions-The
18] purpose of this deposition was not to regurgitate
11 information that has been recited in the past, but
1oy merely to focus on this one individual document.
1 MR.KIRKLAND: Yes.And | am certainly aware
(12 that depositions were conducted without the benefit of
13 these documents that the judge compelled you to
114 produce.
pst  MR.SPITZER: Mr. Kirkland, you have not
1ey participated in this, nor has your associate Mr. Holt,
un and | would suggest that if you had been present or if
neg  somememberofyourfiimhadbeenpresent,wewoul dnot
ie} Need to review this material again.
20 MR.KIRKLAND: I will represent to you,
@1 Mr. Spitzer, that | am familiar with the record of the
1221 depositions.As you know, we all get transcripts. My

Page 153 |

m  Q: Wearetaking about 1994 and 1995 through

@2 May .

Pl }&: | dont recail specifically having a

141 discussion with Mr. Price about any specific memo. No.
® Q: Do you generaly recal having discussions

1® with him about memos or |etters after you had sent
m them?

#  A:Notin that time period. No.

s Q: Doyou recal if there were any instancesin

1o} 19% or thefirst half of 1995, as | have defined it,

111 where you simultaneoudly filed an FCC license

12 application and a request for STA?

na  A: |l dont recall any specific instance of

ua that. No.

ns  Q: Based on your review of documents, bothin
18 this deposition and at any other time, do you recall if

v you filed any such license application simultaneously
t1e) with STAs?

s A: No. | do not.
o Q: Isityour belief asyou sit hereto&y that
21 you did not file any simultaneous applications with

@2 STAs during that time frame?

Page 156
i questioning is tailored not to go over old ground
2 except to the extent that the old ground was covered
without the benefit of the documents which your client
w did not produce.
5  MR. SPITZER: Could you read back the
(8 question please?
m  (The reporter read the requested portion
w Of the record.)
@ THE WITNESS: | dont recall how many
o applications | filed during that time period.That
un would be, however, a matter of public record.
(12 BY MR. KIRKLAND:
13 Q:lsit more than 50?
ua Al dontrecall.
ps  Q: Do you think you filed STAs simultaneously
ne With license applications in a significant number of
111 those cases?
8 MR. SPITZER: | believe that question has
(191 been asked and answered.
rg THE WITNESS: No.
1] BY MR. KIRKLAND:
ez Q: What was your general understandinn of when

Page 151 - Page 156 (14)
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i You would ask for an STA and when you would not? i end this line of inquiry.That is not compelling to

@ MR.SPITZER: | am going to instruct the a2 me.And if you are going to tell me that you are not

131 Witness not to answer this question. 131 going to allow this witness to answer in light of the

w  Thisquestion has been reviewed in detail in

i production of Lehmkuhl 3, then you may instruct the
i51 prior depositions and does not bear on the subject

s Withess not to answer, which | question your authority

1 matter for which the judge authorized this deposition 61 to do in any case.
m to be taken. m MR. SPITZER: That isfine.Y ou can restate
® MR. KIRKLAND: We have adocument here, [@ your question, if you wish to.
1 Lehmkuhl 3, that lists over ten FCC applications which © MR. KIRKLAND: Wdll, since you interrupted
po Were filed without arequest for an STA. 10] Me.
{1 | dont believe that this question has been u1  MR. SPITZER: | did interrupt you.You can
g asked. | reviewed the transcript. | was reviewing the 1z restate your question.
w3 transcript during the earlier questioning to make sure ty  MR. KIRKLAND: | would appreciateit if you
114 this question hadnt been asked and answered. g Would let me finish my questions in the future before
ns  MR. SPITZER: This question has been asked. (151 you interrupt and object.
e The subject matter has been covered in detail with e  MR. SPITZER: If you didnt make them
17 respect to the testimony of many witnesses from un paragraphs of compound questions and predicates and if
e Liberty. rg) you would ask a question that was properly formed, then
wey | will permit you to answer this one tg) we could answer it.
r0) question, but we will not pursue this issue. za  MR. KIRKLAND: | dont believe | have heard
e THE WITNESS: Please repeat the question. (1) an objection on compound yet.
122 (The reporter read the requested portion 2 MR. KIRKLAND: Could you read what was my
Page 1513 Page 161
i of the record.) 1 question before Mr. Spitzer interrupted?
@ THE WITNESS: My generd understanding for a 2 (The reporter read the requested portion
{3 new application is when | would get a request from 1 of the record.)
4 Liberty, unless it was a pending STA, | would then 4 BY MR. KIRKLAND:
s renew it unless the license was granted. m Q: Let merephrase the question since it
1 BY MR. KIRKLAND: e followed an earlier question which you had answered.
m  Q: I'msorry. | am not sure | understand your m  Your understanding that you were not to file
(8 answer. @ STAs unless you were specifically requested by Liberty,
9 Isit that it was your understanding that you @ Was that understanding based on any discussions with
o] wereto file for an STA at the sametime you filed an poy anyone at Liberty or anyone at Pepper & Corazzini?
11 FCC license application again? 1 MR. SPITZER: | am going to instruct the
nz  A:No. It wasnot. 12 Witness not to answer because, firgt, it is privileged
ny  Q:Did you have an understanding of the 113 and, second, this does not relate to anything that
114) circumstances under which Liberty expected you to file 114) pertains to the preparation, knowledge or use of the
t1s) an STA at the same time you filed an FCC application? ns; February 24,1995 memorandum.
e MR. SPITZER: At the sametime that he filed e MR. KIRKLAND: Areyou instructing the
(17 an application? 17 Witness not to answer?
e MR. KIRKLAND: Yes. n8  MR.SPITZER: Yes. | am.That iscorrect.
g MR. SPITZER: If there were such neg  MR. KIRKLAND: And which is the portion that
120 Circumstances or understandings. (20 VOU obiect t0?
e THE WITNESS: To my knowledge there were no 21 MR. SPITZER: The question in its entirety.
z) circumstances or understandings that that would be the P-4 MR.KIRKLAND: The Pepper & Corazzini?
Page 1159 Page 162
1} case. m  MR. SPITZER: The question in its entirety.
2 BY MR. KIRKLAND: @ MR. KIRKLAND: So. it's,vour position that
w Q@ Soif I might characterize your answer, @ any understanding that this attorney had with respect
4 subject to your counsel’s objection, was it your 1 to when he was supposed to file an STA request is
ts) understanding that you were not to file an STA with an @ privileged?
e FCC license ap|olication unless you were instructed to @ If so, why didnt you object to the answer to
m do so by your client? m the earlier question?
@ A: Thatiscorrect. @ MR. SPITZER: The question is beyond the
m Q: Was that based on any conversations that you 19 scope of this deposition, Mr. Kirkland.
poy had with anyone at Liberty or - na  Nexiquestion.
m MR.SPITZER: | am going to object. m1  MR.KIRKLAND: You are instructing him not to
1z MR. KIRKLAND: Could | finish my question 11z answer based on it being beyond the scope or it being
13 before you o‘D'g:ct? 13 privileged?
4 MR. SPITZER: No.You may not. | am going nq  MR.SPITZER: Both.
) st to state an objection right now. N 15} _ BY MR. KIRKLAND:
nel  Thisis beyond the scope of the deposition ng  Q: Did you develop your understanding of when
o the judge has authorized. It's invasive of a privilege nn you were to file for an STA from any discussions with
118 between Mr. Lehmkuhl and his client. It is materid ne Liberty?
ve that has been covered ad nauseam in prior depositions, e A:I'mnot sure | understand your question.
1) Mr. Kirkland, and | am afraid we are simply going to =g Q: | think you have testified that you did have
1211 have to end'this line of inquiry. 21] as,r} Xnderstandi ng of when you weré supposed to file an
22 MR.KIRKLAND: | understand your desireto |23} STA.
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Page 163 | Page 166
1 as of the time of preparation there were six

applications that were pending for nearly three months?
A: That is correct.Although, the days pending

m My question isWas that understanding, and
@ you dont to have to get into the understanding, but

@ was that understanding based on explicit discussions
@ with anyone at Liberty?

4) may be off bv a davor two.
s A:ldontrecall. It'slikely. s Q: What was your understanding, if any, when you
s Q: Didyou ever convey to anyone at Liberty that 151 prepared this inventory of when Liberty expected those
m it was your plan to routinely file requests for STAs at m licenses to be granted?
@ the same time you requested license applications? @ A:l dont know when Liberty did expect them to
® MR. SPITZER: | am going to instruct the @ be granted. | would have assumed that they would have
no) Witness not to answer.This is beyond the scope of the o known they were granted when they received the license.
p n deposition. 1 Q: Were you familiar with the provisions of
(2] BY MR. KIRKLAND: iz Liberty's contracts with apartment buildings?
na - Q: Inyour experience generaly STAs are i3 A:No.
14 requested when there is some exigent circumstances; is 14 Q: Did anyone from Liberty ever tell you that it
15 that correct? 15} was their understanding that once an FCC license
pvsi  MR. SPITZER: | am going to instruct the 1e} application had been filed that it would be granted
(va witness not to answer. 17 within 60 days?
el Same objection. 167 MR. SPITZER: | am going to object for the
ng Mr. Kirkland, if my recollection is 191 reason | have stated many times over.Thisis beyond
o] correct ~ 201 the scope of this deposition.
@1 MR. KIRKLAND: | have withdrawn the question, rzy MR. KIRKLAND: Mr. Spitzer, we have a
2 Mr. Spitzer. | dont think | need you to make any more |21 document which you produced showing severd license
Page 164 Page 167
(1 comment. 1 applications which were pending for a period of three
@ MR. SPITZER: Excuse me. | will comment as @ months. We have testimony from your client as to what
@ Soon as there is a new question. 1 their expectations were as to when things were
4  MR.KIRKLAND: | havelittle doubt. s granted. | am entitled to determine what this witness
1 MR. BECKNER: Save it for the next one. & knows about your client’s expectations.
6l BY MR. KIRKLAND: &1 MR. SPITZER: Mr. Kirkland, you might have
m Q: You understand that Liberty required some m been entitled in prior depositions to explore all sorts
1e sort of authorization before the FCC before they could @ of issues, many of which were explored. They were not
@ turn on a microwave transmitter? @ explored then.The time has passed.This deposition
no  MR. SPITZER: Same objection. Even though va islimited in scope.
(111 the answer is an obvious one, thisis material that has i1 Thejudge in afootnote with particularity
(121 been covered in prior depositions. nz defined the scope of this deposition. If you wish to
143} BY MR. KIRKLAND: pa dispute thejudge’s definition of the scope of the
41 Q: When you prepared the inventory in February (41 deposition, go back to the judge and renew your
ps of 1995, did you attempt to ascertain what facilities us) application for a broader deposition.
uey Liberty was actually operating? we  Youwill not ask questions beyond the scope
ot A:No.l did not. 17 of footnote 1 of the order.
pg)  Q: Would that have been materia information to pa  MR.KIRKLAND: Thisprecisely relatesto
1g) you from the standpoint of FCC compliance? pey information contained on this chart as to how long
o A: | had no reason to believe otherwise. So, ror these applications had been pending.
f211 NO, it would not. 1 MR. SPITZER: If you wish to ask a question
ez O: The discussions with Mr. Coran’s client about 122 that relates to the chart, you may do so, but the
Page 165 Page 168
m the acquisition of Liberty, had those commenced at the m question you asked, and if you wish to haveit read
@ time the February 23, 1995 inventory was prepared? @ back, you can do so, did not relate to the knowledge,
@ MR. SPITZER: February 24 inventory? @ use or preparation of thisinventory.
4 MR.KIRKLAND: I'm sorry.That is correct. 4  MR.KIRKLAND: It doesrelate to the
5] THE WITNESS: | dontrecal. Sometime 51 knowledge, use or preparation of this inventory because
@ after, | believe, but I'm not positive. w1 there is no dispute that this document was forwarded to
7 BY MR. KIRKLAND: m your client. | am entitled to determine what his
@ Q: If youwill look again a Lehmkuhl No. 3. @ understanding was associated with this document. That
@ If | am understanding this chart correctly, g iswhat | am attempting to do.
va and please contradict meif | am not, this indicates noy  MR.SPITZER: You can ask Mr. Lehmkuhl about
v that there were approximately six applications, those (11 his understanding of this document, but if you had been
11z filed on December 9, 1994, that had at that point been p2z) present at the depositions last week of Mr. Nourain or
3 pending for nearly three months. 3 Mr. Price, or if arepresentative of your firm had
4 Is that an accurate reading? 14 chosen to be present, maybe you could have asked them
#8  MR. SPITZER: Could you point to a particular 1) about their understandi ngi.] But you chose not to be
ve page of this document? _ ve there, Mr. Kirkland, and therefore you will not ask
1 MR. KIRKLAND: I'm sorry. It is FCC/CP 171 questions beyond the scope of this deposition of this
81 016140. (18] Witness.
me  THE WITNESS: And your question again was ne  MR. KIRKLAND: We have a witness hereand |
120y What? re9 am entitled to get his understanding of your client's
1) BY MR. KIRKLAND: 1) View.This attorney was interacti nagbwith F3]/our client
22 Q@:Isit an accurate reading of this chart that 2z and there is extensive testimony about the nature of
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i those interactions.
@  We now have a document that shows that these
13 applications were pending for 90 days. | am entitled
) to know what this attorney’s understanding of his
w1 client’s expectations were. | could not have dlicited
i) that information from Mr. Price and Mr. Nourain. |
m have reviewed their testimony and it has nothing to do : No.
8 With thisissue. @ Q: That is not your testimony?
m MR. SPITZER: Then maybe the questions @ MR. SPITZER: Could you restate the
noy werent asked and that is because maybe you chose not po) question? The question was ambiguous. | dont think
i1 to bethere, Mr. Kirkland. 1111 the answer no he meant to say.
12 If you wish to restate a question, we will 122 MR. KIRKLAND: | will restate it.
na) listen to the question and decide whether or not it is

131 BY MR. KIRKLAND:
na) Within the scope and then determine whether or not it 191 Q: At the time you prepared this inventory, did
5 should be answered.

151 You have any understanding of your client’s
18] BY MR. KIRKLAND: 1e) EXpectations or understandings as to the normal
v Q: Atthetimeyou prepared thisinventory, did 17 processing time of an FCC license application?
1ng you have an understanding of what Liberty’s

18 A:Yes. | had avague understanding. But most
11g) expectations were with respect to FCC processing times 191 Of Liberty’s applications had been held up for quite
r20) of FCC license applications?

m  MR. KIRKLAND: Pardonme.

2 BY MR. KIRKLAND:

A Q: At thetime you prepared the February 24,

11 1995 inventory, isit your testimony that you had no
s understanding of Liberty’s expectations as to the

1 normal processing time of an FCC license application?
m A:No

20) awhile and therefore the normal course was not
=1 A: Not specifically. 21) necessarily 60.90. | mean they had been held up for
ez Q: When you looked at the fact that these 221 quite along time.

Page 170
i1 licenses had been pending for three months, did that i So, | dont know specifically what my
17 raise any questions in your mind as to whether that @1 client’s understanding was specifically with respect to
3 might create problems for your client? @ this document, what my client’s understandings were as
w  A:No. It did not. (41 to the normal processing times.

s Q: Based on what | believeto be your testimony

Page 173

s Q: Didyou ever tell anyone at Liberty that the
e typical processing time for a microwave license

@ that you did have an understanding generally of those
m application was 60 days? m expectations, would the fact that the applications
@ MR. SPITZER: | will object as beyond the @ listed here having been pending - strike that. That
e scope of the deposition. [ Was going to be compound.
{10] BY MR. KIRKLAND: oy  MR. SPITZER: They al have been. But that
w1 Q: You may answer. Lo isokay. It's your record.
nz  MR. SPITZER: No. He may not answer. 12 BY MR. KIRKLAND:
w3  MR. BECKNER: Before you ask another

e Q: Based on your understanding at that time of
14 question, | would like to note for the record that (141 YOUr client’s expectations, would you have expected
ns) Time-Warner Cable of New Yotk City would join in any ps; them to have been troubled by the fact that these six
(16 motion to compel answers to the question which has just  |ne applications had been pending for three months?
17 been the subject of an instruction, and the prior vn  MR.SPITZER: | am going to object as being
(g} question, which was also subject to an instruction. 118) beyond the scope of this deposition.
ng | amnot going to clutter it up with more pe;  MR. KIRKLAND: Are you instructing him not
1201 dialogue, but | do want to note the concurrence of

. {20] answer?
@y Time-Warner. o 21  MR. SPITZER: Yes. | am.
22 MR. KIRKLAND: Mr. Spitzer, IS it your [22) BY MR. KIRKLAND:

Page 171 Page 174

¢ position that either of the preceding questions has m  Q: This document reflects and your testimony
1 been asked or answered? 1 today reflects that you were routinely monitoring the

A MR. SPITZER: The questions were both asked @ status of Liberty's applications; is that correct?

4 and answered and were the proper subject of inquiry at @ A:YesThat is correct.

) prior depositions which went on for many hours where ® Q: Wasthereapoint at which or atime framein

181 You either chose to be present or absent of your own e which during the processing of any application that you
m volition.Y ou had the full opportunity and-your client m would have been concerned that the time frame did not
e had the full opportunity to have those questions ® match Liberty’s business needs?

1 asked. If they were not asked, that was by your own © MR. SPITZER: | am going to instruct the

noy choice, Mr. Kirkland.

o N 1o Witness not to answer for the reason that has been
1 MR.KIRKLAND: But it isyour position that

: _ 1 1 often stated.
na these precise questions have been asked and answered? (12 BY MR. KIRKLAND:

#3  MR. SPITZER: We will comb the record, but

_ €C n3  Q: Would there have been any point at which you
u41 the subject matter was covered and if it wasnot 1141 would have su%gested to the client that thegeg;ould .

, 151 covered, it isirrelevant because the subject matter is us file for an STA because an application had pending

‘1161 not_properly the subject matter of to& y's deposition, (e} for too lon

wi which was defined by the judge in a footnote to an

?
< t C vn MR SPI‘&ER: | will give the witness the
v order, which you have in your possession.

18] SAmMe instruction.

118} ) BY MR. KIRKLAND: (19} BY MR. KIRKLAND: ]
(20 . At the time you prepared the February 23, ol @:Around the time of the preparation of this
12111995 inventory -

1) document, Lehmkuhl 3,did you have any discussions with
22 MR. SPITZER: February_24. __lizz1anyone at Liberty about the time any FCC application
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m had been pending?
@ A:Yes Itspossible. | dont remember
1 specifically, but yes.
w  Q: Do you remember the general nature of those
5 discussions?
©;  A:Yes.
m  Q: Andwhat wasit?
® A: Thegenerd nature was what is the general
1 status of the pending applications.
ng  Idontrecdl any reference to any
py particular sites or licenses and | was not aware of any
1z Service requirements.
pa  Q: Did anyone from Liberty express concern about
a1 how long any application had been pending during this
ps) time period?
e MR. SPITZER: | am going to again state the
171 same objection.
ng  MR.KIRKLAND: Areyou instructing him not to
11g) answer?
20y MR. SPITZER: Yes. | am.
21 MR. KIRKLAND: Mr. Spitzer, that is squarely
12z within the scope of this deposition.

Pagel75 l

Page 178
m  A:ldont recal specificaly.

@ Q: What is your general recollection?
A A: My general recollection is that it's
@ possible. But, as | stated previoudly, a number of

151 Liberty’s applications before this had been pending for
1} avery long time.

m  Q: Your general recollection of these

1) discussions was one of concern over delay?

o  A:l dont recal.

noy  Q: But delay was discussed?

1 A:Asdelay isdiscussed in any discussions

112 about licensing with any client.

[13] Q: And that was. to vour recollection, around

b4 the-time frame of your preparation of this inventory?

4 A:ltspossible. | dont recall specifically.

be  Q: With respect to your general recollection of

in those discussions, do you remember who you had those

18) discussions with?

19 A: | would have probably had them with
Mr. Nourain,

1 Q: Did you consider Mr. Nourain generally to be
attentive to your activities with the FCC on Liberty's

Page 176
m  You have shown a document that your client

12 received which is undisputed. | am entitled to ask
@ what discussions Mr. Lehmkuhl had contemporaneously
) with this document since we didnt see this document
s before when the other depositions were conducted.
©®  MR.SPITZER: Mr. Kirkland, raising your
m voice doesnt make the question more relevant, less
@ relevant or less or more articulate.
@  Theproblemisyour question wasnot tied in
(g any way, shape or form to the inventory. If you wish
11} to formulate your questions in a different way, maybe
1z they would be within the scope of this deposition. So
i3 far you have been failing to do that.
n9  MR.KIRKLAND: | believe| am entitled to
ps) formulate my questions the way | would like to
pe) formulate them.
11 MR. SPITZER: Sure you are, and then we are
{181 going to object to them as beyond the scope of the
vg deposition. If you wish to conform to the judge’s
201 order, you can do so.

1 MR.KIRKLAND: Could you read the question
122 back?

T
Page 179

m behalf?

2 MR. SPITZER: Could you read the question
) back? I'm sorry.

w  (The reporter read the requested portion
s of the record.).

® MR. SPITZER: | think that question has been
m asked and answered.

®m MR.KIRKLAND: Are you instructing him not to
B answer?

poy  MR. SPITZER: | will let him give the same

1 answer. Or a different answer, if he so chooses.
7 MR.KIRKLAND: Just so long as you dont tell
3 him what the answer is.

e THE WITNESS: | dont recall.

ps) | mean, | would generaly say that, yes, he
pe) understood. It was my impression that he understood
u7 what was going on with the applications. That was one
ntg of the purposes of this inventory.

{19) BY MR. KIRKLAND:

eo  Q: Earlier to&y Mr. Beckner questioned you

ey Whether you had any discussions with Mr. Barr about the

l=2 inventory, and | believe that the question was focused

Page 177
m | know it's awhile back, thanks to
@ Mr. Spitter.
(The reporter read the requested portion
4 of the record.)
B  MR. KIRKLAND: Is it your position,
& Mr. Spitter, that during this time period is an
m insufficient link to this document?
® MR.SPITZER: Yes, indeed itis, becauseyou
@ had defined this time period at the beginning of this

no deposition as the entirety of 1994 and the first half
un of 1995,

1z |sthat correct, Mr. Kirkland?

g MR. KIRKLAND: Excellent point, Mr. Spitzer.
14 MR. SPITZER: So, lets see If we canask a
0s proper giestion.

1e) R. KIRKLAND: Raising your voice, however,

171 doesnt increase the cogency of yoir objectlon

(e) BY MR. KIRKLAND:

i Q: At or around the time XOU prepared this

o inventory, did anyone from Liberty express concern to
211 you about how long any FCC appli catlon had been

Page 180
m on whether or not it was a policy to prepare the
@ inventory.

@ | would just like to ask the broader question

w of whether you had any other discussions with Howard
51 Barr in connection before or after with the preparation
@ of thisinventory?

m MR. SPITZER: Could you clarify the time

1 frame of these conversations?

@ MR. KIRKLAND: The time frame would be at or

ti around the time the inventory was prepared.

1 THE WITNESS: It's possible, like | stated

w2 before, that | had conversations with Mr. Barr.They

w3 were primarily strictly limited to the form, the form

w41 Of the inventory, or the fact that | was preparl ng it.

(5] BY MR. KIRKLAND

ne  Q: Toyour knowledge did an gone at Pepper &
(71 Corazzini, other than you, have

scussions with anyone
t18) at leerty about this mventory’)
[191 MR. SPITZER: | dont beliéve there has been

{ testimony that there were conversations with people
[211 at Liberty about this inventor

22 pending?

| ez MR. KIRKLAND: Well, th

is whv the Question

Page 175 - Page 180 (18)
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m was phrased the way it was.

@ Could you read it back please?

@ (The reporter read the reguested portion

1 of the record.)

s THE WITNESS: | dont know. Like | stated

e earlier, | dont recall even having a discussion about
m this particular inventory with anyone.

) BY MR. KIRKLAND:

@ Q: That isanyone -

mo  A: Well, with anyone at Liberty.

un  Q: My question was if you have any knowledge,
nz direct or indirect, of any discussions between anyone
n3 else at Pepper & Corazzini and anyone at Liberty at or
na) around the time this inventory was prepared?

s A:l dont recal.

ne  Q: Do you recall having any discussions with

un anyone, other than Howard Barr at Pepper & Corazzini,
ng; about this inventory at or around the time it was

ey prepared?
oy A: | dont recall. Probably not.

e Q: Did you not testify earlier that you had a

122 paralegal assist you in the preparation of this

Page 18:2 '

m inventory?
@  A:Yes.
@  Q: Doesshe not count as anyone?
w A:l didnt discussthe inventory with her. |
5 asked her to compile the records. | was the one
18 putting the inventory together, so | wouldnt have had
m occasion to talk to the paralegal about preparation of
i the inventory.
@ Q: | am hoping you are not limiting your answer
to) to a substantive discussion. | want to know if you had
n1 any discussion, any contact, with anyone else at Pepper
112y & Corazzini with respect to this inventory at or around
3 the time it was prepared?
pe  MR. SPITZER: If you are going to be that
ps precise, | am going to object in terms of what you mean
11e) With respect to. Does that mean with respect to the
7y Secretary sending it? Does it mean substantive
118 discussion?
pe)  Your question is unclear.
(20] BY MR. KIRKLAND:

@1y Q: Do you understand what with respect to means,
ez Mr. Lehmkuhl?

Page 184
1} answer?

i  MR.SPITZER: Yes. | am.

@  MR. KIRKLAND: | have no further questions.

w  MR. BEGLEITER: Excuse me for a second.

8 (Discussion off the record between the

© witness, Mr. Begleiter and Mr. Spitzer.)

m THE WITNESS: | would liketo clarify for the

it record that Mr. Spitzer and Mr. Begleiter are here

8 representing me in the capacity that | am involved with
10y Liberty and that Liberty is my client.

111 MR.KIRKLAND: | would liketo ask a

12 follow-up on that.

13) BY MR. KIRKLAND:

197 Q: | believel asked you a question earlier

15 wWhether you believe that you had individual interests
161 iN this proceeding separate and apart from your

(171 capacity as agent for Liberty and you were instructed
18} Not to answer by your client.Y ou have now testified,
(19) at your client’s suggestion, that you are, in fact,

0] USiNg M. Spitzer and Mr. Begleiter in your capacity as
(21] agent .

122} So, | would like an answer to my earlier

Page 185
i1 question of whether you believe you have individual
3 interests at stake in this proceeding.

3 MR. SPITZER: | think you have some of the

141 words backwards. | think you referred to us as client
@ and us as agent. But that is okay.Y ou might want to
@ try to restate the question.

g BY MR. KIRKLAND:

@ Q: Doyou have any personal interest at stakein
@ this proceeding?

oy A:Yes |do.

g Q: Have you considered whether those personal
{12) interests are adverse to those of Liberty, Mr. Spitzer
ns and Mr. Begleiter's client?

g A:Yes. | have

psg  Q: Have you discussed that with Mr. Spitzer and
nel Mr. Begleiter?

v A: Not specifically. No.

pe  Q: You have no personal counsel representing
o1 your personal interests in this proceeding?

@ A:No. | do not.

Page 183

m  A: Wdll, it's quite vague. | dont know. Could

@ you be alittle bit more specific?

@ Q: At or around the time the inventory was

4 prepared, do you recall having any contacts of any

i1 Nature whatsoever that related in any way to this

1 inventory with anyone at Pepper & Corazzini other than
m Howard Barr?

® A:ltspossible. | dont recall anything

(g specific.

we  Q: What is your general recollection?
1y A: Again, it was based on collateral information

n2) gathering or preparation of the form of the inventory.
ns  Q: Soyou had no other discussions with any
(14) partners about the inventory?
ps A:No.
me  Q: Were you the primary contact point at Pepper
7 & Corazzini Tor Liberty in térms of day-to-day

pey interactions?
pne MR. SPITZER: | am going to object.That is

120 asked and answered. It aso is beyond the scope of
121 this deposition. o

@ Q: Every question in which you have followed
w22 Mr. Spitzer's instruction not to answer, is it your

Page 186
m position that you were following those instructions as

(21 an agent?

@ A: | amfollowing those instructions to further

w my client'sinterest and | am relying on the fact that

s Mr. Spitzer and Mr. Begleiter are able attorneys to

© keep my persond interestsin mind and | will keep my

m persona interest in mind as well.

# Q: When you followed the instructions not to

@ answer questions, did you make a determination whether
wo Mr. Spitzer’s advice was consistent with your Own

1) personal interests?

1z A:Yes. |did.
ma  Q: Inevery case?
pg  A:Yes |did.

151  MR. KIRKLAND: NO nore questions.

e  MR.BEGLEITER: Thank youforclarifying
un that, Mr. Kirkland. .

(18} Whereupon, at 11:35 am., the taking

ney Of the deposition was concluded.)
22 MR ElRK].AND; Arevou indructing him nat fo | (20 (Signature not waived.)
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